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472 THE LAW OF RESPONSIBILITY

there is evidence for the view that bona fide national ownership, rather than registration
or authority to fly the flag, provides the appropriate basis for protection of ships.''* The
determination of national ownership leads into the issues concerning beneficial inter-
est, corporations, and shareholders considered previously. It would seem that the posi-

tion is the same in the case of aircraft.

STATE INTERESTS IN CORPORATIONS!?

Governments may themselves hold shares in corporations, and some novel issues may
arise, for example concerning the need to exhaust local remedies,'"* when the corpora-
tion makes a claim which is adopted by the government under the law of which the cor-
poration is constituted. In the Anglo-Iranian Oil Company case'' the United Kingdom
supported a claim in which it had a direct interest. A question arises as to the eligibility
of corporations in which governments have interests to claim sovereign immunity.''¢

SUBROGATION

The term subrogation may describe the transfer of liabilities as a consequence of the
principle of state succession (assuming that the principle could operate in this way).'"”
The term more correctly describes the process of ‘transfer’ on the basis of agreement
between the successor state and the claimant, or estoppel, in which case issues as to the
existence and meaning of the agreement or estoppel concern the admissibility of the

claim.''8

6. EXHAUSTION OF LOCAL REMEDIES"”

An important rule of admissibility applies to cases of diplomatic protection as opposed
to instances of direct injury to the state. A claim will not be admissible on the interna-
tional plane unless the individual alien or corporation concerned has exhausted the

112 Watts, 33 BY (1957), 73—83. 113 See Johnson, 4 ILQ (1951), 159-77; McNair, Opinions, ii. 39.

114 See infra, s. 6. 115 [CJ Reports (1951), 89.

116 McNair, Opinions, ii. 39, referring to a case in which the US District Court for the District of Columbia
granted immunity to the Anglo-Iranian Oil Company Ltd., basing its decision on the ‘public purpose’ of the
Company: 47 AJ (1953), 502.

17 Cf. Schwarzenberger, International Law (3rd edn.), i. 175-9; and the Lighthouses arbitration (1956),
PCA, RIAA xii. 188-9; ILR 23 (1956), 659 at 668. On state succession see ch. 29.

118 See the Mavrommatis case (1924), PCIJ, Ser. A, no. 2, at p. 28; and Blabon et al. v. United States, ILR 28,

195,
119 Or, ‘épuisement des recours locaux’, ‘épuisement préalable des recours internes’. See generally Fawcett,
31 BY (1954), 452-8; Bagge, 34 BY (1958), 165—9; Amerasinghe, State Responsibility for Injuries to Aliens (1967),
169-269; id., 12 ICLQ (1963), 1285-325; id., 25 Z.a.0.R.u.V. (1965), 445-77; id., 36 Z.a.i.R.u.V. (1976),
727-59; Garcia Amador, Yrbk. ILC (1958), it. 55-61; Verzijl, Annuaire de I'Inst. 45 (1954), i. 5 ff; ibid. 46
(1956), 1 ff;; Reuter, 103 Hague Recueil (1961, II), 613-19; Briggs, 50 AJ (1956), 921-7; Fitzmaurice, 37 BY
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legal remedies available to him in the state which is alleged to be the author of injury.'*
This is a rule which is justified by practical and political considerations and not by any
logical necessity deriving from international law as a whole. The more persuasive prac-
tical considerations advanced are the greater suitability and convenience of national
courts as forums for the claims of individuals and corporations, the need to avoid the
multiplication of small claims on the level of diplomatic protection, the manner in
which aliens by residence and business activity have associated themselves with the
local jurisdiction,'?! and the utility of a procedure which may lead to classification of
the facts and liquidation of the damages.'?? The role of the local remedies rule is seen
more readily if three situations are distinguished.'*

(1) When the act complained of is a breach of an international agreement or
customary law, and is not a breach of local law, then the rule is inapplicable.

(2) When the act complained of is a breach of local law only, then it is only the sub-
sequent conduct of the state of the forum which can create responsibility. If the author-
ities there interfere with the course of justice or certain standards are not observed, then
a denial of justice has occurred and responsibility results from it.

(3) When the act complained of is a breach both of the local law and of an interna-
tional agreement or customary law, the rule of the exhaustion of local remedies applies.
In this type of case the function of the rule is procedural: it is a question of admissibil-
ity and not of substance.'*

(1961), 53—64; Law, The Local Remedies Rule in International Law (1961); Jenks, The Prospects of International
Adjudication (1964), 527-37; Whiteman, viii. 769—807; de Visscher, 52 Hague Recueil (1935, II), 421-32;
Serensen, pp. 582-90; Mummery, 58 A] (1964), 389—414; Schwebel and Wetter, 60 AJ (1966), 484-501; Head,
5 Canad. Yrbk. (1967), 142-58; Jennings, 121 Hague Recueil (1967, II), 480—6; Przetacznik, 21 Ost. Z. fiir éff. R.
(1971), 103-12; P. de Visscher, 136 Hague Recueil (1972, I1), 167-76; Chappez, La Régle de I'épuisement des
voies de recours internes (1972); Cangado Trindade, 16 Indian Journ. (1976), 187-218; id., 12 Revue belge (1976),
499-527 id., ibid. (1978), 232-57; id., The Application of the Rule of Exhaustion of Local Remedies in Inter-
national Law (1983); Rousseau, v. 152—-69; Jiménez de Aréchaga, 159 Hague Recueil (1978, 1), 291-7; Pocar, in
Essays in Honour of Roberto Ago (1987), iii. 291-300; Digest of US Practice (1978), 1208—17; Perrin, in Mélanges
Bindschedler (1980), 271-91. See also Ago, Sixth Report on State Responsibility, Yrbk. ILC (1977), Il (Pt. 1),
3 at 20-43; Report of the Commission, ibid. (1977), ii (Pt. 2), 30-50; Amerasinghe, Local Remedies in Inter-
national Law (1990); Oppenheim, i. 522-6; Thirlway, 66 BY (1995), 80-93; Warbrick, 37 ICLQ (1988),
1006—8; ILC, Dugard, Second Report on diplomatic protection, A/CN.4/514, 28 Feb. 2001; Third Report,
A/CN.4/523, 7 March 2002.

120 The application of the rule may be avoided by agreement.

121 Cf. the problems of the real or genuine link in the context of nationality, supra, pp. 396 ff.

122 See McNair, Opinions, ii. 197-8, 312. See also Borchard, Diplomatic Protection of Citizens Abroad (1928),
817.

123 See Fawcett, 31 BY (1954), 452-8.

124 Fawcett, 31 BY (1954), 452—8; Judge Lauterpacht, Sep. Op., Norwegian Loans case, IC] Reports (1957),
9 at 39-41. Fawcett is of opinion that the objection would not be admitted if the claim were not for judgment
and damages but for a declaration only; on this point see also Simmonds, 10 ICLQ (1961), 537, 545; Ameras-
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