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ATTORNEY GENERAL'S CHAMBERS MALAYSIA
INTERNATIONAL AFFAIRS DIVISION

LEVEL 6 BLOCK C3

FEDERAL GOVERNMENT ADMINISTRATIVE CENTRE Tel: (603) 8885 5000

62512 PUTRAJAYA Fax: (603) 8388 3518

MALAYSIA Web Site : www.agc.gov.my
BY FAX/E-MAILICOURIER

Our ref: JPN(S)152/185/113 INT Jid 4 (1e)

Date: Hf December 2006

The Secretary of the Tribunal,

Malaysian Historical Salvors Sdn. Bhd. v

The Government of Malaysia (ICSID Case No. ARB/05/10)
International Centre for the Settlement of Investment Disputes

1818 H Street, N.W.

Washington, D.C.

20433 USA (Fax No. 0012025222615)

Dear Sir,

MALAYSIAN HISTORICAL SALVORS SDN. BHD. v THE
GOVERNMENT OF MALAYSIA (ICSID CASE NO. ARB/05/10)

Your letter dated 7 December 2006 in respect of the above refers.

2. Please find enclosed herewith the Respondent’'s Comments
On The Issue Of “Investment” Within The Meaning Of Article
25(1) Of The ICSID Convention to be brought to the attention of the
Sole Arbitrator, Mr. Michael Hwang.

Thank you.

Yours sincerely,

(AZAI ,m‘(n. AHAD)

For and-én behalf of
Attorney General, Malaysia
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c.c. The Eren Law Firm

2555 Pennsylvania Avenue NW
Suite 1005

Washington D.C. 20037

1651 USA (Fax No. 0012022966322)
(Attention; Mr. H.C. Eren)
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RESPONDENT’S COMMENTS ON THE ISSUE OF “INVESTMENT"
WITHIN THE MEANING OF ARTICLE 25(1) OF THE
ICSID CONVENTION

A. INTRODUCTION

2006 and on behalf of the Sole Arbitrator, had invited both the Claimant and the
Respondent to provide any further written comments on the issue of “investment”
within the meaning of Article 25(1) of the ICSID Convention.

B. COMMENTS

CESKOSLOVENSKA OBCHODNI, A. S. v. THE SLOVAK REPUBLIC (S/ovak
Case)

2 At the outset, the Responcient takes note that the decision of the Tribunal
in the Slovak Case had unanimously decided that the dispute is within the
jurisdiction of the Centre and the competence of the Tribunal. The Respondent
submits that in view of the facts in the present case, the Award is obviously in
support of the Respondent's arguments that the Claimant's claim as registered
on 14 June 2005 is not within the jurisdiction and competence of the Tribunal.

[ Meaning of “investment”

2. In paragraph 63 of the Award, the Tribunal deliberated on the rationale as
to why the term “investment” was not defined in the ICSID Convention :

“63. It is common ground that the Convention does nof define the term
“investment” and that various proposals to define it during the drafting
negotiations failed. This fact is reflected in the Report of the Executive
Directors of the World Bank, which noted that:
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e The Secretary of the Tribunal, vide letters dated 21 and 28 November
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27. No attempt was made to define the term “Investment”
given the essential requirements of consent by the parties, and
the mechanisms through which Confracting States can make
known in advance, if they so desirs, the classes of disputes which
they would or would not consider submitting to the Centre (Article
25(4)).”

4, The above statement shows that whenever a party raises the issue of the
meaning of "investment”, it is an inescapable fact that the consent of the parties,
or rather the elements that constitute the consent must be given the utmost
consideration. In other words, for an investment to be considered as “the
investmenf’ under Article 25(1) of the ICSID Convention, it must fulfill the
requirements of consent that has been agreed to by the parties. In the present
case, the term ‘investment' as defined in Article 1(1) of the Investment
Guarantee Agreement (IGA) is qualified by the requirement of being an
“approved project”.

5 In the present case, the consent ta refer any dispute to ICSID is provided
by Article 7(1) of the IGA. The relevant part of that Article provides:

“(1) Each Contracting Party hereby consents to submit to the
International Centre for the Settlerment of Investment Disputes (hereinafter
referred to as “the Centre”) for settlement by conciliation or arbitration
under the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States opened for signature at Washington
at 18 March 1965 any legal dispute arising between that Contracting Party
and a national or company of the other Contracting Party concerning an
investment of the latter in the territory of the former."'

6. The term “investment” in Article 7(1) is defined in Article 1(1)(b)(ii) of the
IGA as :

' See Annex No. 38, Volume | of the Respondent's Bundle of Documents filed in Support of the
Memcrial on Objections to Jurisdiction (RBD).
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